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Abstract
Khul`a, Mubara’h and Talaq in lieu of money all are contracts for a counter value depending upon the
consent of the parties. The consent is expressed through offer and acceptance. According to most jurists, the
contract takes effect even if the parties do not appear before a qadi. It is, however, common practice now to
appear before the court for affirmation. All these contracts result in a single irrevocable divorce. From the
perspective of the husband these are contracts contingent upon acceptance by the woman. The session of the
contract is session of the woman, thus, an offer made by the husband is not terminated if he moves away
from the session prior to acceptance by the woman. The session of the woman begins when the offer reaches
her. The position is reversed where the offer is made by the woman.
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MAIN ARTICLE
The history of humanity is evident that the customs and traditions of various social systems are far stronger
than the laws. The traditional and cultural pattern of societies shows that, for several years women are being
ill-treated in the name of customs and have been deprived of the most fundamental rights such as selection
and consent to marriage and rights to decide issued connecting to their own marriage. Today, women
constitute about more than half of the population of the world but still humiliated and treated as their status
is no more than a commodity. 2
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Customs and traditions deprived and oppressed women in different forms and under different circumstances.
This is contrary to the teachings of Islam as Allah (
) granted equal rights to men and women in every
subject of life. Marriage is recognized in Islam as a basic and fore step towards prosperity and development
of a Muslim society. A peaceful human society is not possible without stability and prosperity among
families.3
A Marriage bond is based on mutual consent and not on the traditional mate selection which consist of
forced and strange marriage patterns. The characteristic of a Quranic society are that women are equal to
men in status and worth as a human being in every regard and in every aspect of life. According to Holy
Quran men and women are equal and possess equal status.

“O people! Fear your Lord, Who created you from a single soul and from it created its mate and from
them both spread abroad a multitude of men and women. Fear God in whom you claim (your rights) of
one another, and toward the wombs (that bore you). Lo! God has been a Watcher over you.”4
This verse of Holy Quran clearly indicates that men and women are equal and this concept of equality gave
equal rights to women along with the men that marriage contract did not only comprise of men’s consent but
women’s consent is also important for this sacred contract. However, the pre requisite to recognize these
rights is that women have full awareness about their status and rights so to receive these rights with full
honor. Allah (
) said:

“Lo! God enjoins justice and kindness and giving to kinsfolk, and forbids lewdness and abomination and
wickedness. He exhorts you in order that you may take heed”.5
In deciding the most important matter of life i.e., marriage and dissolution of marriage, the consent should
be borne by both man and woman. In addition to this, awareness can only be attainted when men and
women both will be aware of rights especially those rights which are compulsory for contracting and
dissolving a marriage contract, such as free consent .
Human relations are constantly being established, but they are broken too even though not with the
same rapidity. The most important of these relations is the matrimonial bond, which is constituted through a
contract called Nikah. This contract grants legal approval for the creation of a family by having children and
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bringing them up in an environment that has been granted legal approval by society. The important contract
of nikah continues as long as good relations between the husband and wife are maintained. Those contracts
that fulfill all the stipulations of the nikah contract create devotion and deep affection between the two
partners necessary for the permanence and success of a family.6
Islam recognizes the value of this institution and advocates marriage as the foundation for families. Indeed,
establishing this institution and raising a family are the third principle of the maqsid al-shari`ah or the
purposes of Islamic law. Marriage is a Sunnah of all Prophets which the Islamic Prophet Muhammad reintroduced and passed on to the Muslim Ummah. The contract is recommended under normal circumstances,
but is deemed obligatoy in certain cases. Marriage is a Contract containing the standard essentials.7
The contract of marriage with the exception of a Muta’ah or temporary marriage, permissible under the
Shi’a law, is to last for the life-time of the husband and wife. But when relations between the spouses
become so strained that a continuation of their union becomes undesirable, the spouses are allowed to
terminate it. It can be dissolved either by husband on his own initiative or at the instance of the wife or by
mutual agreement. In the first two cases there is breach of the implied contract that the marriage will subsist
during the life-time of the parties. If it is the husband who is guilty of this breach, he is penalized by
becoming liable for the immediate payment of his wife’s deferred dower, while if it is the wife who wants
the termination of the marriage, she has, as a rule, to compensate the husband. This termination of the
marriage at the instance of the wife is called Khul’. It is one of the ways for the dissolution of marriage and
has been well recognized and followed from the early period of Islam.
Khul’a is derived from the word Khal’un which literally means extracting out one thing from another.
Technically, the word Khala’, on the line of Naza’a, means “taking out” or “taking off”, for instance
“Khala’a al-Thawb” means “he took off the clothes”, The term Khul’a , in Shari’ah, means that a husband
after accepting a compensation from his wife renounces over her, his rights and authority under the marriage
contract. In Pre-Islamic Arabia women had no right to claim a dissolution of the marriage tie on any ground
whatever, unless a special reservation was made in her favor by the marriage contract. As neither a general
rule, neither the pre Islamic Arabs nor the Jews recognized the right of divorce for women.
In old times, on the other hand khul was a friendly arrangement between the husband and his wife’s father,
by which the latter repaid the dowry and got back his daughter. The marriage contract was absolutely
cancelled, because the material consideration paid by the husband resolved to live no longer with his wife,
and yet did not get back the Mahr, it is obvious that the women would not be absolutely free under such a
theory of the marriage contract as exist in Arabia. The husband had purchased the exclusive right to use the
woman as a wife, and this right was of the nature of the property, and did not revert to the women or her kin
simply because the owner declined to use it.
Basis of Khul’a:
The basis and the origin of the legality of Khul’a is the Qur’anic verse:
“A divorce is only permissible twice; after that, the parties should either hold together on equitable terms or
separate with kindness. It is not lawful for you (men) to take back any of your gifts (from your wives) except
when both parties fear that they would be unable to keep the limits ordained by Allah. If ye (judges) do
indeed fear that they would be unable to keep the limits ordained by Allah, there is no blame on either of
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them if she gives something for her freedom. These are the limits ordained by Allah, so do not transgress
them”8.
The verse thus means, if there be such a dislike between the husband and the wife that it becomes difficult to
lead their life in mutual love and happiness the wife may, on payment of compensation, obtain Khul’a from
the husband. That is, Khul’a is permissible when there is no possibility for happy union between the couple
and there is the apprehension that due to their extreme differences they shall not be able to live in
accordance with the dictates of Shari’ah. However, if the fault lies with the husband, in the fulfillment of his
obligations to his wife, the acc eptance of compensation for Khul’a by him is forbidden in Shari’ah.
According to Ibn Rushd the philosophy of Khul’a is that it is a right within the power of wife similar to the
husband’s right of divorce. Thus, when life becomes troublesome for the wife she may make use of her right
of getting Khul’a effected. Likewise, when some trouble arises for the husband due to the wife, he may
make use of his right of divorce.9
Shaykh Kamaluddin Ibn Humam says :
“The husband’s relinquishment, with the word “Khul’a , of his title and rights under marriage contract in
lieu of consideration is called Khul’a. Al-Kasani mentions that Khul’a is of two types, one is Khul’a without
compensation and the other is Khul’a with compensation. Hence, he writes, “If the husband in case of
Khul’a without compensation, intended from the word Khul’a to affect divorce the same shall take effect
without compensation. Indeed, in case of “Khul’a with compensation, the Khul’a shall not take effect
without (mentioning) compensation”. 10
It is an essential condition of Khul’a that the parties must stand to one another as husband and wife. It
means, in other words, that a marriage be subsisting between them at the time of Khul’a. But it is immaterial
whether the marriage has or has not been consummated. Moreover, the marriage must be valid. A wife
cannot, therefore, exercise a Khul’a when the marriage is batil (Void) or fasid (irregular) because a void or
irregular marriage does not create the relationship of husband and wife between a man and a woman. If a
wife pays consideration to her husband for obtaining ‘Khul’a and it transpires subsequently that the marriage
was void or invalid then he is bound to return the consideration received by him from the wife as he was not
entitled to it.
Proposal may be made by a spouse or other person. It is a necessary condition of Khul’a that there must be a
proposal by one party and its acceptance by the other party. But it is not necessary that the proposal for
Khul’a should emanate from one of the parties to a marriage. It can be made by the guardian of a minor.
According to some jurists a third party may persuade the husband to give a Khul’a to his wife for a
consideration agreed to be paid. Thus, according to them, should a third say to the husband, “give a Khul’a
to your wife in consideration of my house or for so much money belonging to me, and if the husband acts
accordingly, a Khul’a shall be affected. In the same way if some persons ask the wife if she was willing to
seek a Khul’a in consideration of a specified return and she agrees and then they ask the husband if he
agrees to give a Khul’a for the specified consideration and he too agrees then a Khul’a shall be effected. A
husband’s consent to a proposal for Khul’a may be express or implied as when he accepts the consideration
for a proposed Khul’a without expressly giving his consent to it. The marriage shall be dissolved on his
acceptance of the consideration even when he does not divorce the wife.
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The acceptance of a proposal for Khul’a must be expressed in the same terms as the proposal, that is , the
acceptance cannot introduce a new or different consideration or a different condition. When a wife delivers
the consideration demanded by the husband without expressly giving her consent to the husband’s proposal,
it shall be deemed to be an implied consent and a Khul’a. Similarly, it is not necessary that the husband
should expressly give his assent to the wife’s proposal. Such assent may be inferred from his conduct. Thus
where a wife seeks a Khul’a for a specified consideration and the husband accept the same, his consent shall
be presumed and a Khul’a shall be affected as soon as he accepts the same. The wife must give her reply in
the same sitting in which she receives information of the husband’s proposal. If she fails to do so, her right
shall be lost and the husband’s proposal shall cease to have any effect. Similarly, the husband should accept
the wife’s proposal in the same sitting in which he receives the proposal. If he fails to do so, the proposal
shall stand cancelled.
The condition that the wife should declare her acceptance to the husband’s proposal for
Khul’a in the same sitting in which she receives it is very hard. It seems to be based on the Muslim jurists’
conception of the law of contracts which has lost much of its importance in modern time. Under the present
law, an acceptance of an offer has to be made within a reasonable time and it is not only desirable but
necessary that effect should be given to this aspect of Khul’a also, irrespective of the fact whether it is the
wife or the husband who has not express the assent or dissent. The wife can reserve an option in respect of
her proposal for Khul that she shall have the right to withdraw or revoke her proposal within certain
specified time. Whereas, a husband cannot reserve an option in respect of Khul that he can with draw or
cancel his offer within a specified time.
According to Imam Abu Hanifah a husband can give an option to the wife, to accept or refuse to
accept his proposal for Khul’a within a certain specified time, Imam Muhammad and Abu Yusuf do not
agree with him and hold the option to be invalid. A divorce shall be affected on the acceptance of the
husband’s proposal by the wife without any regard to the option.
A wife and the husband can propose a Khul’a subject to a condition contingent on the occurrence or nonoccurrence of certain specified future events. Sometime the parties want to make their position safe before
the acceptance of Khul’a , the other party should back out after dower has been released or divorce has been
pronounced. To provide against such a contingency it is usual to propose a Khul’a subject to a condition.
Thus the wife may say to her husband, “When you divorce me then you shall stand relieved of the liability
for the payment of dower”. Similarly, the husband may say, “When you pay me such and such consideration
I shall be presumed to have given you a Khul and the marriage then shall stand dissolved.” An offer for
Khul’a by the husband should be distinguished from a conditional divorce. The difference between the two
is that a Khul’ pronounced with some such safeguards as mentioned above is effected and the marriage
dissolved immediately, the proposal is accepted irrespective of the payment of the consideration for with. In
case of a conditional divorce the marriage shall subsist as long as the condition is not satisfied.
Ordinarily intention is a necessary condition of Khul’a because the amount of consideration of Khul’a
cannot be settled when the husband has no intention of giving a release to the wife in lieu of a specified
consideration. But as in the case of divorce the Hanfi jurists hold the view that a Khul’a given under
compulsion is valid. If the husband forces his wife to take a Khul’a and she does so, a divorce shall be
effected, but the payment of the consideration shall not be incumbent upon her. It is stated in Jawahir al‘Uqud ,if a husband forced his wife to seek a Khul’ under coercion as by threatening to kill her or beating
her or by starving her then a divorce shall be effected but the payment of any consideration shall not be
incumbent on her. The divorce in such a case shall be Raj’i i.e revocable. Maliki, Shafi’i and Ahmad ibn
Hanbal do not accept the validity of a divorce under compulsion.
Whatever is lawful to be accepted for dower can also be lawfully accepted as consideration for Khul’. Thus,
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it can consist of such things as, immovable property, cash, jewels, etc. But it cannot consist of things which
cannot be lawfully possessed by a Muslim. Thus it cannot consist of wine, swine, pork etc. But if the
husband agrees to release his wife in consideration of such an unlawful object the Khul’ divorce shall be
effected, but the payment of such consideration would not be incumbent upon the wife. This is due to the
fact that the husband cannot lawfully possess such an object and so he cannot ask the wife to give it to him.
Under the Maliki law all those objects which are lawful can form the consideration for Khul’. If the
consideration consists of such things as are forbidden like pork, wine or something which had been obtained
by theft or by violent means or by usurpation then the Khul’ shall be valid but the husband shall not be
entitled to any consideration._
Under the Shafi’i law all those objects which can be given for dower can be given for Khul’ and these
should consist of lawful objects. The wife must be capable of delivering it to the husband.
The amount of the consideration to be paid for Khul’ has to be specified. If a husband grants Khul’ to his
wife without specifying or fixing any consideration and the wife agrees to the Khul’ an irrevocable divorce
shall be effected but no consideration shall be payable by the wife. She shall, however, have to return the
dower if she has already realized it. If she has not realized it, it shall be extinguished. Moreover, all the
rights of the wife against the husband arising out of the marriage shall also be extinguished.
Legal effect of Khul’a
The marriage is dissolved as soon as Khul’a is sought or the proposal is agreed to by the other spouse. As
soon as a release has been agreed to by both parties, the wife is completely separated from her husband,
even though no compensation has been paid as yet.
Observance of “Iddah
Khul’a in its nature is a divorce and brings about the termination o marriage. It is, therefore, incumbent on
the wife to observe ‘iddah for the same period of time as in the case of divorce, namely, for three terms of
menstrual discharge or for three months if the wife is not subject to them.
Khul’a under Compulsion: Ordinarily intention is a necessary condition for Khula’ because the amount of
consideration for Khula’ cannot be settled when the husband has no intention of giving a release to the wife
in lieu of a specified consideration. But as in the case of divorce the Ahanaf hold that a Khul given under
compulsion is valid. If the husband forces his wife to take Khul’ and she does so, a divorce shall be effected,
but the payment of the consideration shall not be incumbent upon her. It is stated that if a husband forced his
wife to seek a Khul’ under coercion or by threatening to kill her or beating her or by starving her then a
divorce shall be effected but the payment of any consideration shall not be incumbent upon her. The divorce
in such a case shall be Raj’i or revocable. Maliki, Shafi’ and Ahmad ibn Hanbal do not accept the validity of
a divorce under compulsion.
Khul’ under the influence of Drink:There is a difference of opinion amongst the Sunni jurists in respect of a Khul’ given under the influence of
drink. According to Dawud of Isfahan, a Khul’a by a drunken man is not valid. Shafi’ expressed different
views at different times. Abu Nasr b. Muhammad b. Salam says that Khul’ shall be effected only if his act of
drinking is voluntary and without any necessity. Abu Yusuf also holds it to be valid. Maliki law holds that a
Khul under the influence of drink shall be valid. Both Shafi’i and Ahmad b. Hanbal have expressed different
views at different times. But the usually accepted view of the Imams is that Khul’ given under the influence
of drink shall be effected.
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The underlying wisdom of Khul’ and Mubarah:
Khul and mubarah are contracts in which the use of these words without additional stipulations or
qualifications implies a certain minimum with respect to claims and waivers. The parties are at liberty,
however, to make additional stipulations for other amounts or for claims pertaining to common and shared
property. The truth is that these contracts are not dispute oriented; they are based on mutual respect and
amicable settlement between husband and wife who decide they cannot live together and must separate. If
they have joint property, it can be divided through mutual agreement. The contracts may also be based upon
mediated settlement between spouses. This is not difficult to conceive in the west where lawyers sit with the
parties and come to a settlement amicably, peacefully and through negotiations. The contract of khul and
Mubarah are also meant for an out-of-court settlement.11
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