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Abstract
This paper explores legal rejime of trade in services under the General Agreement on Trade in
Services which is the one of the pillars of the WTO, analyzes the practice of application of the
GATS and pecularities of the GATS as a regulation tool of trade in services. The paper also
evaluates effects that GATS produces or may produce within the domestic legal system of the WTO
member-states, including those requiring institutional changes, examines the ways of reduction
and/or eradication of the possible adverse effects of the GATS, how the GATS provisions may be
used for the purposes of economic growth and development, factors to be taken into account while
taking commitments under the GATS and ways of reducing the burden braught by such
commitments.
Key words: WTO,World Trade Organisation, GATS,trade in services, trade policy
measure,domestic regulation, competition, market access, national treatment, MFN rejime, nondiscrimination
Introduction
Membership in the World Trade Organisation (WTO) imposes limitations on possibilities of
economic policies that may be pursued by a member to achieve its economic development goals
and requires that member states adjust their policies to multiple institutional requirements. A WTO
member has to deal with not only limitations of freedom of action in the sphere of trade in goods,
but also needs to adapt to rules governing trade in services, intellectual property protection,
investments regulations etc. WTO membership benefits mostly those countries which have strong
institutional structure and legal system and manage to adapt the same effectively in terms of time
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and functional capabilities to ever changing conditions1.Being a WTO member means that any
domestic policy measure or regulation enacted, including, but not limited to the trade measures
applicable to the trade partners (customs rules and duties first of all), macroeconomic policy, labour
market regulations2, fiscal policies etc. are shaped so that WTO rules are complied with. Among
others, this also has impact on the activities aimed at attaining economic development goals,
economic reforms and institutional structuring3.
Practice of the WTO members indicates that opening of markets alone is not capable of
contributing to the economic development if not backed by adequate economic reforms. More than
that, trade liberalisation without the sound development policies being in place would very likely
produce more financial problems and create even more economic and social instability.4Therefore,
WTO member-states have to constantly adapt their economic and administrative systems, as well
as, domestic regulation mechanisms to the WTO rules in order to not face adverse social
conditions. Such adaptation and adjustment require adequate resources and management structures
put in place.
Structural problems that generally WTO members come across with are often those
connected to the weak market and trade policy institutions (organisations and regulations), as well
as, the scarcity of human and physical kapital5.Therefore, reforms aimed at improvement in the
structure of management systems and of the human capital may become necessary for benefiting
from the WTO membership6.In addition, countries having inadequate structure face two main
prodlems in connection with reforms: (i) failure of ensuring competitive conditions in the markets7
and (ii) impossibility to quickly adapt to fast changing market conditions resulting from constantly
changing supplies due to speedy technological improvements8.
It also should be taken into consideration that developing countries and transition economies
lack,in distinction from the industrialised countries, properly established institutions like legal and
administrative systems capable of ensuring effective functioning of markets.Such countries
generally have inadequate infrastructure. Most of them have defficiencies in the structure of income
and property distribution resulting in inequitable and asymmetric income distribution systems,
which in turn causes impossibility for certain social groups to benefit from trade reforms9. In such
cases liberalisation of trade and investment regimes may lead to economic and welfare growth only
if combined with infrastructure developement and institutional reforms10.
That is why the market structure improvement including ensuring of competitve conditions
in the markets at the first instance and institutional development is vital for the benefiting from the
WTO membership.This means that enactment of regulations for the reforms in connection with the
membership in WTO is an essential condition for benefiting from the trade liberalisation.
1World Trade Report 2003, WTO, p.100 (pp.242)
2World Trade Report 2003, WTO, p.152 (pp. 242)
3 World Trade Report 2003, WTO, p.95-98 (pp.242)
4
MATTOO A. Regulatory authorities and WTO negotiations on services. Trade policy analyses. Washington, D.C.: Cordell Hull Institute, 2006,
p.5-6 (17 p.)
5
KAZLAUSKIENEN. AND MEYERSW. H.: «CEEC Interests and Options in the WTO 2000 Negotiations» in «Agricultural Trade Liberalization
in a New Trade Round: Perspectives of Developing Countries and Transition Economies», еdited by MerlindaIngco and L. Alan Winters. World
Bank discussion paper no. 418. The World Bank, Washington, D. C. 2001. (p. 95-110).
6
TANGERMANNS.: «Interests and Options in the WTO 2000Negotiations on Agriculture: Industrialized Countries» in «Agricultural
TradeLiberalization in a NewTrade Round: Perspectives of Developing Countries andTransitionEconomies», еdited by MerlindaIngco and L. Alan
Wnters. World Bank discussion paper no. 418. The World Bank, Washington, D. Ж. 2001. P. 7 (35 p).
7World Trade Report 2003, WTO, p.191,192 (pp. 242)
8 World Trade Report 2003, WTO, p.XVIII, 39, 83-85, 100-103 (pp. 242)
9World Trade Report 2003, WTO, p.98 (pp. 242)
10World Trade Report 2003, WTO, p. 98-99, 107-109 (pp. 242)
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Any state becoming a WTO member typically faces two major economic development
related institutional and political issues by virtue of such membership: (1) creation a trade regime
capable of facilitating economic development complying with the WTO rules and (2) designing a
relevant structure of government agencies capable of ensuring validity of such trade regime. Trade
liberalisation does not produce viable economic development effects without these elements being
in place. From this perspective, the major value of the WTO is in that it creates international
obligations requiring governments to put the relevant trade regimes in place and design relevant
systems of the government agencies to administer such regimes11.
This paper concerns implications of the WTO rules on domestic regulations and trade
policy measures and analises trade policy options available for a WTO member-state under the
WTO rules in order to be able to fully benefit from the WTO membership. First chapter describes
effects of the WTO disciplines on institutional structure of the member-states and second chapter
analyses issues relating to the formulation of trade policy measures and mechanisms of their
application. Third chapter examines possibilities for the utilisation of contingency options provided
by the WTO system. Fourth chapter devoted to the issues of institution building and trade regime
formation andfifth chapter analyses normative bases of the trade policy formulation from the WTO
perspective. Certain conclusions and suggestions are provided in the concluding part.
1. Institutional Aspect.
WTO membership and undertaking of relevant obligations produce multiple effects and
consequences in a range of directions from the formulation of the trade policy through welfare of
population, from business opportunities through marketplace regulations. Such effects are of
permanent nature and require from the member states constant mobilisation of administrative,
material and intellectual resources on all directions and fields, as well as, constant adaptation of the
legal regime and government’s response structure to the ever changing environment12. The latter,
raises, in its turn, the issue of effective organisation of government agencies acting both within and
outside the state territory.
The main challenge with the maintaining of activities outside a state territory is connected
with the participation in activitiesofnumerous WTO bodies, such as Councils carrying out
administrative functions over WTO agreements and bodies like TPRB, DSB etc.). Necessity
tomonitorchanges appearing in the WTO system and protect one’s rights and interests in
connection with such changes require ongoing and continuous efforts. This, in its turn, requires
substantial mobilisation of material and intellectual resources of a state. Similarly, the developing
countries have not been active in utilisation of the dispute settlement mechanism, and the above
mentioned reason has been shown as one of the reasons for this13. However, those states that fail to
ensure due participation because of lack or scarcity of resources, lose. In order not to fall behind,
states have to (and generally do) unite their resources and create alliances14. However, it should be
noted that such strategies, although successful in certain cases, has in general been not as effective
as expected.
Economic development and welfare improvement goals together with the aim of prevention
of possible adverse effects of the implementation of the WTO rules, requirethatstate agencies
11 Guatemala, New Zealand, Malaysia, Mauritus have been sited as good examples in the World Trade Report 2003, WTO (pp. 242)
12 World Trade Report 2003, WTO, p.99 (pp. 242)
13 World Trade Report 2007, WTO, p. 277-278, (pp. 388)
14https://www.wto.org/english/tratop_e/dda_e/negotiating_groups_e.htm (last accessed on May 2, 2018)
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formulating and implementing trade policies and interactions among them are capable of not only
creating and maintaining effectively functioning institutions, but also providing dynamic response
to the rapid changes in the WTO law15. Apart of this general requirement, there are specific
provisions under the WTO law requiring allocation of additional resources. As an example, a
number of agreements (e.g.GATS, TRIPS) provide for the institution of the courts and/or
arbitration tribunals, which foreign suppliers would be able to apply to and implementation of
relevant procedural rules16.Such rules and procedures shall be capable of ensuring fast, objective
and impartial review of administrative decisions. Another example is the GATS provisions
requiring application of appropriate procedures for the verification of qualification of professionals
from member-countries in sectors included in the lists of commitments.
TPRM. With the aim of implementation of the Trade Policy Review Mechanism (TPRM), a
member-state shall submit periodical reports with detailed description of its trade regime to the
Trade Policy Review Board (TPRB). Reports shall be prepared in a specific format prescribed by
the TPRB. Any changes happened in between reporting times shall also be reported in form of brief
notifications. In addition, yearly statistical information shall be submitted to the WTO Secretariat in
a prescribed format17.Such information shall be coordinated to the maximum possible extent with
the information to be submitted under GATT, GATS and TRIPS18. TPRM reporting requires
collection and systematisation of a large amount of information starting from applicable tariff
schedules and trade volumes under specific tariff items through trade laws and detailed description
of each trade measure and state agency administering it. Systematisation of this information is a
task requiring analytical work and coordination among relevant authorities. Although TPR is
carried out periodically, statistical information shall be submitted on yearly basis19. For this reason,
WTO member states have historically opted to the creation of permanent bodies for the trade policy
monitoring.
Notification and notices.WTO law establishes a number of notification obligations 20each of
which is attributable to the activities of a specific responsible state agency. Besides, summary
notice shall be submitted on yearly basis on the changes in laws, other legal acts and trade policies.
Such notices shall include information on trade measures applicable on tariff levels, grounds for
their application, products covered and trade flows affected.
A separate notice shall be submitted to the Commitee on Agriculture in respect of a status of
the fulfilment of commitments undertaken in agriculture sector,21 including those relating to the
sanitary and phitosanitary measures and reduction of the protection level (market access), domestic
support, import restriction and export enhancing measures22. Information shall be submitted on any
protective measure or change of the existing measure, which is claimed not to be attributable to the

15 World Trade Report 2004, WTO, p.176, 179 (pp. 249)
16HINDLEY B.:"Safeguards, VERs andAanti-dumping action", in The New World Trading System, (OECD, Paris), 1994, p. 97
17 Annex 3 to the Marrakesh Agreement, establishing the TPRM, Section D.
18 Annex 3 to the Marrakesh Agreement, establishing the TPRM, Section E.
19 Annex 3 to the Marrakesh Agreement, establishing the TPRM, Section D.
20 For example, information shall be submitted on government procurement enterprises or any import restrictions applied (or application of which
has been modified) for the reason of BOP difficulties or any changes in time schedules drawn up with the purposes of lifting such restrictions.
21 Agreement on Agriculture, Art. 18.
22 More detailed information could be found in the “Handbook on Notification Requirements Under the Agreement on Agriculture”, WTO, 2015
(pp. 136)
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obligations relating to reduction of the level of protection with the detailed description of
compliance with the requirements established under the Agreement on Agriculture.
Similar obligations exist in respect of technical standards and norms: notices shall be given
on measures different from international standards and which may potentially ave significant effect
on trade flows and their purpose and basis shall be explained23. Also, there is anobligation of
notification on qualification verification procedures different from recommendations and
instructions of the International Standartisation Organisation24.
Under the Agreement on Import Licensing a notice shall be served within 60 days of the
publication of information on introduction of import licensing25. All the subsidisation programs,
including information crucial for the evaluation and comprehension of their trade impact and
operation mechanisms by other member-states shall be notified26.And finally, all the voluntary
export restrictions to be also notified. Preparation and submission of all of these notices proved to
be impossible without due organisation.
GATSalso establishes organisational requirements for notification and information
exchange. Council on Services shall be notified at least once a year about new legislative acts
(including those amending the existing ones) that have significant impact on trade in services
falling under specific commitments27. Rules of access to telecommunications and transport
networks and utilisation thereof shall be made avaiable to public. Information to be made public
includes price levels and other terms and conditions of service, technical specifications for network
and service access, information on organisations responsible for the preparation and application of
standards of access to networks and services, conditions of access to networks, and notification,
licensing or registration requirements in case provided for under a domestic law28.
Inquiry Points.Inquiry points to be created which shall be responsible for receiving
inquiries in respect of a number of measures, procedures and rules and providing responses to such
inquiries or supply of relevant documents. These, first of all, include matters related to proposed or
enacted sanitary and phitosanitary measures, including, procedure of determination of required
level of factors and measures, monitoring and review procedures, regime of
production/processingand quarantine, procedures of verification of admissable levels of pesticides
and food supplements, risk assessment procedures, participation in regional andinternational
sanitary and phitosanitary organisations29. Also, inquiry points shall be created in the terrotory of a
member-state to deal with technical standards and norms and qualification verification and other
related issues applicable by regional and central authorities. Inquiry points shall be able to provide
information on standards, norms and qualification verification as applied or proposed for
application not only by government agencies but by non-government organisations also in the
23 Agreement on Technical Barriers to Trade, Art.2.9
24 GATS, Art. VII
25
Agreement on Import licensing – Article 5: Notices on import licensing shall include the following information: i-list of the licensed products, iirequirements applicable to products, iii-agencies authorized to receive applications, iv-name of mass media and date of publication of the licensing
rules, v-information in accordance with Articles 2 and 3 of the Import Licensing Agreement on whether or not the licensing is automatic, vi-in case
of automatic licensing, its purpose from the governance point of view, vii- in case of non-automatic licensing, a measure implemented thereby, viii-if
possible the term of the measure, if not possible, reason thereof.
26 Agreement on Subsidies and Countervailing Measures, Art. 8.3
27

GATS. Art. III:3

28 GATS, Annex on Telecommunications, Art.4
29Agreement on the Application of Sanitary and Phytosanitary Measures. Annex B: Transparency Of Sanitary And Phytosanitary Regulations, Art.
3.
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territory of a member-state30.GATS provides for the creation of inquiry points responsible for the
provision of information in response to inquiries of other members in respect of general legislative
acts and their impact on application and implementation of GATS31.
Import Licensing.Import licensing agreement being mandatory for all WTO members
provides for certain administrative procedures and rules. There is a requirement of publication of
all rules and information relating to the issuance of import licenses. Application forms and
licensing procedures shall be simple, a single window principle shall be applied32. Quantitative and
costquotas applicable to licensed products, as well as, to the opening and closing dates of such
quotas shall be published.In case where non-global quotas (quotas distributed among the vendor
countries only) are applied, the WTO members that are exporters of relevant products shall be
directly notified on quota distribution among the existing exporters.Such information shall also be
published33. Proper implemenation of these rules requires involvement of significant human,
technical and capital resources.
Application of contingency measures. Contingency measures may be applied subject to
certain procedures. Procedures to be applied impose significant obligations on agencies invoking
them. Effective application of contingency measures requires enactment of the relevant legislation,
establishment of the relevant agencies and equipping them with adequate technical facilities, as
well as, well educated and adequately trained personnel.
TRIPS.Maintaining IP rights protection at the levels prescribed under the TRIPS generally
necessitates enactment of a new legislation and/or introdcution of relevant amendments into the
existing legislation. Obligation of effective protection of IP rights requires efficient and coordinated
activities of administrative and judicial bodies.Major problems in this field is generally connected
with the enforcment of IP rights. Efficient enforcement mechanism may require improvment of the
training levels of personnel and their technical equipment, which in its turn may result in additional
cost to statebudget.
2. Domestic implications of the WTO rules.
The main purpose in setting the WTO rules was the creation of a legal environment that
would be capable of facilitating expansion of cooperation between the WTO member-states. That is
why these rules are focused on consequences of trade measures applicable by a member-state for
other member-states and therefore, little attention has been given to research of consequences for a
state applying trade measures.
A membership in such a multidisciplinary and multifaceted instrument like the WTO
imposes a number of requirements and restrictions relating to formulation and application of the
trade measures on a member-state.Theserequirements and restrictions may be useful in formulation
of domestic policies and achievement of desirable outcomes. Theoretically, WTO membership may
contribute to the credibility of domestic reforms and allow the government to effectively resist
30Agreement on Technical Barriers to Trade, Art. 10.
31

GATS. Art. III:4.

32

Agreement on Import Licensing Procedures, Article I:6 -Maximum 3 agencies may be involved in case competences of one agency appears to be
inadequate.
33
Agreement on Import Licensing Procedures, Article 3:5
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demands of politically powerful interest groups34 (such as, for example, demand for increase of the
import restrictions). Both general principles and specific rules fixed in the WTO agreements may
potentially increase efficiency of domestic economy. However, achievement of such efficiency in
application of the WTO rules would require their strict purposeful application in consistency with
the needs of economic development.35
GATTandGATS allow withdrawal of concessions, however, this results in negotiating for
the purposes ofgrantingotherconcessionsofcompensatorynature, which may be more costly for the
economy. This allows governments to reject any demands by interest groups to impose further
restrictions in the markets on which concessions have been undertaken36.
However, WTO rules may also be seen as economically harmful due to (1) restricting
possibility of application of economically feasible or even necessary measures, (2) existence of
gaps in regulation allowing application of measures on discriminatory basis and (3) gaps in the
WTO coverage.
As an example, exclusions from the subsidies regime granted to the developing countries,
limited coverage of commitments under the GATS, failure of WTO law to regulate the general
investment regime (given that the WTO rules apply to the trade related investment measures only
and internal rules governing general investment regime not directly related to the trade are excluded
from the scope of the WTO regulation, which in its turn affects competitiveness of the markets)
may be shown.
Also, the WTO regulation system is asymmetric in that it regulates import restrictions and
export subsidies only and does not provide for any regulation of the import subsidies and export
restrictions, notwithstanding that import subsidy, may act as an export subsidy where the imported
goods which are subject to subsidization comprises part of an exported product. Subsidies are also
excluded from the regulation coverage when they are applied with a purpose of stimulation of
domestic consumption37.
In some fields the WTO law does not provide for any regulation at all. There is no
regulation on distribution of general level of protection across the sectors, there are no rules on
application of tariff concessions or privileges on certain groups or entities. Arange of subsidies falls
out with the WTO regulation and even prohibited subsidies may be retained (subject to counter
measures by affected member-states)38.Also, there is almost no regulation on recovery of duties
payable on imports used in exports or use of temporary import mechanisms. There is no regulation
on barter trade as well.
States are free to decide on application or level of application of a number of the WTO
rules. Some commitments, for example, bottom level of the tariff concessions and extent of their
coverage, participation in state trading agreements or specific commitments under the GATS may
be not accepted or not applied by the members.
34

STAIGER R.; TABELLINI G. Discretionary Trade Policy and Excessive Protection. The American Economic Review, Vol. 77, No.5, 1987
(pp.823-837); MATSUYAMA K., Perfect Equilibria in a Trade Liberalisation Game. The American Economic Review , June 1990 (pp. 970-985);
TORNELL A., Time Inconsistency of Protectionist ProgramsThe Quarterly Journal of Economics, Volume 106, Issue 3, 1 August 1991, Pages 963–
974; MAGGI G. and RODRIGUEZ-CLARE A.,The Value of Trade Agreements in the Presence of Political Pressures, Journal of Political
Economy, 1998, vol. 106, issue 3, 574-601; MAGGI G. and RODRIGUEZ-CLARE A., A Political-Economy Theory of Trade
Agreements,American EconomicReview97 (4):1374-1406;
35
World Trade Report 2016, WTO, p.62-63 (pp. 237)
36
MAGGI G. and RODRIGUEZ-CLARE A.,ImportPeneteration and the Politics of Trade Protection, NBER Working Paper No. w6711, (22
Pages), 1998; MAGGI G. and RODRIGUEZ-CLARE A., The Value of Trade Agreements in the Presence of Political Pressures, Journal of
Political Economy, 1998, vol. 106, issue 3, 574-601;
37
World Trade Report 2016, WTO, p.136 (pp. 175)
38
Agreement on Subsidies and Countervailing Measures, Art.7.
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It was pointed out in literature that application of certain rules is capable of adversely
affecting public welfare and economic efficiency. Although not widely accepted, some writers
referred contingency measures such as anti-dumping and BOP measures or participation in the
regional agreements to the measures that may deteriorate market conditions and therefore produce
negative effects from the economic development perspectives39. However, effect of such measures
would be different in a long-term perspective and in a short run depending on a measure applied.
The assessment of effects from utilization of the opportunities provided under the WTO law, a level
of utilization, if any, from the perspective of solution of existing economic problems and increase
of public welfare and economic development is a challenge faced by each of the WTO memberstates individually.40
The foregoing provides a basis to argue that the WTO rules are focused on the liberalization
of foreign trade and impact of these rules on internal welfare indicators is of no importance from
the WTO perspective. Therefore, each WTO member state will bear individual burden of
assessment and evaluation of applicable measures and of reaching an agreement on application of
those capable ensuring desirable level of welfare. States may, taking into consideration such
peculiarities, agree and apply mechanisms or systems which would be capable, within the
framework of negotiated legal regime, to ensure economic development. This, however, would
require mobilisation of requisite intellectual, organizational and financial resources available for the
state.
3. Possibilities for the utilization of contingency measures.
Contingency measures work as escape clauses that a government can use to address
unforeseen economic difficulties.WTO members generally make extensive use of contingency
measures41. Industrialized countries, in particular, mostly resort to the use of anti-dumping and
countervailing measures.Anti-dumping is seen to be the most widely used measure in general as
compared to other contingency measures42. This is, very probably, due to the fact that anti-dumping
and countervailing cases could normally be initiated by local producers more easily than processes
for the application of other safeguards, which generally are connected with the institutional
complexities and require existence of more stringent conditions for application than application of
the anti-dumping and countervailing measures43.
In practice, anti-dumping is used more extensively than countervailing measures.Majority
of authors are of the view that anti-dumping is a protection measure, notwithstanding that in strictly
legal sense it is a measure designed to counteract unfair trade practices. Anti-dumping and
countervailing measures may be applied on specific cases, against a specific country and a specific
industry, whereas safeguards of general application lack such a useful feature.44When a WTO
member state applies a safeguard, it may wish to exclude certain countries from coverage of the
measure. However, measure of general application do not allow this. Besides, measures of general
application entitle the states on which the measure was applied to claim compensation or apply
39

World Trade Report 2009, WTO, p.127 (pp. 171)
HOEKMAN B.: Trade Laws and Institutions: Good Practices and the World Trade Organisation. World Bank Discussion Paper (pp.282).
Washington, D.C. The World Bank, Washington, DC, 1995. p. 68
41
World Trade Report 2003, WTO, p.178-182 (pp. 242)
42
World Trade Report 2007, WTO, p.153 (pp. 388)
43
World Trade Report 2009, WTO, p.38-39, (pp. 172)
44
World Trade Report 2007, WTO, p.154 (pp. 388)
40
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compensatory measures in retaliation. Anti-dumping and countervailingmeasures, however, do not
allow for this. Given that the proof of necessity of application of the prohibited subsidies is more
difficult than that of dumping, the anti-dumping is more extensively practiced. It should also be
noted that anti-dumping and countervailing measures have less and more soft impact on consumers
than measures of general application45.
In light of foregoing, it is not surprising that almost all the WTO member-states enacted
anti-dumping regulations46. Absence of such regulations and, specifically, of legislation
establishing the anti-dumping procedure renders impossible for a state to make use of the WTO
anti-dumping provisions and, as a result, would have deprived such a state of an important and
effective safeguardtool.Despite of wide range of attitudes expressed in the literature in respect of
the anti-dumping, the majority of authors agree that anti-dumping may be useful under certain
conditions and within certain time-frame.47
There is also a view, that an importing state may use anti-dumping, as well, as a countermeasure against the regulations existing in an export country which provides the exporting
companies with possibilities for dumping. Such regulations may be shaped in different ways: for
example, unilateral restrictions on trade or absence of the competition laws in the exporting country
or non-enforcement of such laws48. According to Garten, the following four conditions have
potential to facilitate dumping: (i) existence of the closed markets in the exporting country, (ii)
absence of the competition in the exporting country, which makes possible exports below cost
margins, (iii) subsidization by state and(iv) non-market conditions. The latter applies mainly to
transition economies49. Therefore, it is clear that application of anti-dumping measures on countries
with transition economies is easier and this may be viewed yet as another basis to consider
transition economy status as unfavorable for the purposes of the WTO membership. Based on the
foregoing, anti-dumping may also be viewed as an auxiliary tool for raising a question on the
market closeness.Althoughthis cannot resolve the problem of artificial market division by a state, it
may, nevertheless, bring up the issue. Anti-dumping duty may induce exporters affected thereby to
bring pressure on their state in order to have the import restrictions removed and in such case the
importing state indirectly achieves opening of the exporting country’s markets50. Such changes may
be obtained before the anti-dumping investigation begins, given that when the investigation starts,
it becomes impossible to take such changes into account. Therefore, obviously, anti-dumping rules
are of little help for the establishment of the fact whether dumping is connected with the market
entry restrictions. On the other hand, possibilities of small countries to influence market access
policies of the big countries by way of expression of their intention to instigate anti-dumping
investigation equals almost to none given low interest due to the small market size51.

45

World Trade Report 2009, WTO, p.114-115 (pp. 172)
World Trade Report 2009, WTO, p.69 (pp. 172)
47
BENTLEY P., SILBERSTON A.:Anti-Dumping And Countervailing Action: Limits Imposed By Economic And Legal Theory. 2007, Elgar
Edward Publishing, p. 10-16
48
The US cliam against Japan may be a good example: The US claimed that non-enforcement of anti-trust regulations in Japan allowed Japanese
companies to enter into secret arrangements on a market division, which allowed them to maintain high level of prices in domestic markets and to use
surplus revenues to finance dumping in export markets. Similar views were expressed in respect of the South Korean companies.
49
GARTEN J.: New Challenges in the World Economy. The Antidumping Law and U.S. Trade Policy (Remarks Before the U.S.
Chamber of Commerce, Washington, D.C. Apr. 7, 1994 , p.11-13
50
World Trade Report 2009, WTO, p.66 (pp. 172)
51
For more detailed analysis on small economies see “World Trade Report 2014”, WTO, (pp. 238)
46
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Anti-dumping under the WTO law is by no means a legal requirement, but an allowed
option and entitlement of which application is considered possible. There is no requirement to have
anti-dumping regulations in legislation when a state becomes a WTO member. However,
possibility to use a legal entitlement induce states to enact such regulations and enforce them,
although it is not mandatory for a WTO member-state to have such legislation, nor it is necessary
for the purposes of complying with the obligations under the WTO agreements. At the same time,
existence of such regulations may be considered as necessary from the standpoint of maintaining
domestic public welfare and economic development, given that the possibility to apply antidumping duties represents a safety valve in cases of economic troubles granting governments trade
policy flexibility52.
Anti-dumping is just one of the possible measures avaiable for the application under the
WTO law if and where unforseable circumstances arise that distorts a country’s terms of trade53
and similar to other contingency measures, an anti-dumping measure may be applied only if and
when there is a possibility forits application54. However, possibility for the application of the antidumping measures exists where there is a relevant domestic regulations in place and such a
possibility may not be materialised without effective anti-dumping legislation, because imposition
of an anti-dumping duty is possible only on the basis of an anti-dumping investigation, which in its
turn requires that therelevant domestic legislation be in place. 55Absence of such legislation within
the law of a country acceeding the WTO, makes it necessary for such a country to enact relevant
legislation in the future, preferably prior to the accession and appropriately amendthe regulations in
effect56.
One of the important features of anti-dumping legislation is that government authority
competent to conduct the anti-dumping investigation is granted broad discretionary powers to pass
decisions and adjudicate. On the other hand, anti-dumping procedures may be designed sothat it
would pursue, even if not from the point of view of the anti-dumping legilslation, but actually,
expressly protectionist purpose.In a majority of cases methods increasing normal value and
decreasing average export value can be used, which result in determination of high dumping
margins. Such an outcome, as a rule, is achieved by way of disregarding sales in excess of
calculated normal value in export marketsand non-inclusion into calculation of the deemed below
costs sales in the domestic markets.The former method is based on the belief that high-price sales
shall not allow the concealment of dumping.57When normalvalue is calculated by state authorities
the dumping margin may be established in a number of ways, e.g.inclusion of high profits and

52
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overhead in normal value and non-inclusion of the same figures in costs. Application of such
methodsalmost guarantees determination of high margin of dumping58.
Similar to anti-dumping, safeguards that may be used in connection with the balance-ofpayment problems/unexpected surge of imports are notmandatory legal requirments, but options
allowed and permitted under the WTO law.It is not required for a state which become a WTO
member to have in its domestic law a piece of legislation providing for the possibility of application
of safeguard measures. However, WTO members prefer to have possibility to use such right as an
emergency reserve nothwithstanding the fact that such measures may give unfavorable effects from
the point of view of public welfare and economic growth, given that they can disrupt markets and
impede competition59.
Participation in the preferentialtrade agreements may result in increase of a level of foreign
trade restrictions applied on states non-parties to such agreements which may lead to the decrease
of the trade volumes of such non-party states60. Under the WTO law such agreements are
considered legal if they do not adversely affect third parties, i.e. do not lead to the decrease in
import volumes from the non-party states. However, given that pre-agreement assesment of such
impact is not possible, this provision may only be used by affected WTO members as a basis for
compensation claims.
Participation in the preferentialtrade agreements is not a legal requirement, but an option
allowed and permitted under the WTO law. Utilisation of this option requires compliance with the
GATT Art. XXIV and GATS Art. V. However, such compliance is not a guarantee that preferential
trade regulations are beneficial for a state from a welfare and economic growth perspective and the
WTO rules do not guarantee per sethat the preferential trade regulations would become a
complementary element of the multilateral trade system. Therefore, it is left tothemember-states to
assess impact of their participation in any preferential trade agreement to their economic and social
development in each individual case.
The WTO law allows undertaking of selective commitments in the services sector. States
may define accesss levels to services markets for each individual service sector separately and
regulate the sectors not included in the commitments schedules as they may deem appropriate.61
GATSallows the liberalisation to be initially applied to only limited number of service sectors and
even definite transactions within these sectors with the extension of coverage of sectors and
commitments during the nexts rounds of trade negotiations62.
However, states face substantial pressures during the negotiations, and especially during the
accession negotiations and achievement of this goal requires precise determination of the
commitment levels across the sectors and individual services, diplomatic skills, proficiencyand
thorough preliminary preparation works (e.g. proof of harmful effects that may result from
exceeding the determined levels of commitments by way of analysis of extensive statistic
information).
Generally, GATSprovides for much less restrictions in pursuance of domestic policies as
compared to GATT. Obligations predominantly relate to non-discrimination between foreign
service supplyers in the sectors free of specific commitments and between all supplyers in sectors
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covered by the “horisontal” commitments. Also, GATSdoes not require changing regulatory
structure or creation of competitive environment in the sectors not covered by the specific
commitments.
Above opinions expresed in respect of the measures which both may facilitate economic
growth and, in the contrary, impede it, is fully aplicable to the domain of operation of GATS, e.g.
measures applicable on the basis of balance-of-payment problems may have adverse effects on
economic growth. Goals of economic growth require that more efficient investment regime and
legal regulation is applied in the sectors openedto foreign supplyers as a result of
liberalisation.This, specifically, relates to the financial, transport and telecommunications sectors.
Where liberalisation is limited just to the market access for foreign suplyers, this will not ensure
attainment of the desired results in non-competitive markets and the outcomewill be just the
redistribution of wealth63.
Although there are a lot of requirements, there are also enough room for decision making in
respect of these requirements. This latter aspect is the principal issue to be taken into account from
the point of view of impacts of the WTO regulations on trade policies and market access.Free
market access and market stabilty,as the primary conditions for the WTO membership, are
important for domestic producers not only for the purposes of getting access to foreign markets, but
also from the standpoint of legal regime of importation, which makes it possible to import products
from the world markets on competitive prices and to become internationally competitive.
Notwithstanding the fact that GATT rules, such as transparancy, customs valuation etc. may be
useful for these purposes, they, however, do not call for any measures for stimulation of exports at
all.
4. Trade regimes and instituion building: good practices.
The WTO law establishes not only a very large number of regulations to be complied with
by the member-states, but also, providesfor a high degree of liberty for the member-states in
determining their trade policies.Although member-states have to adjust their trade policies to the
WTO regulations, in many cases obligations under the WTO instruments consist of general
guidelines rather than specific provisions. Member-states are free to establish concrete rules and
procedures within the framework of such general guidelines64. As mentioned above, such rules and
procedures may have diverse effects on economic development on long and short term
perspectives. Therefore, member-states may determine how to utilise for the purposes of economic
development opportunities and loopholes contained in the WTO law, as well as, which institutional
mechanisms and trade policy measures to use in order to prevent or reduce negative impacts of
application of the WTO regulations65. Two-fold activities may be required to achive these goals: (i)
formulation of trade policies, coordination of various tools and measures and evaluation of the
outcome of their applicationand (ii) development of institutions capable of formulation and
application of desirable or appropriate trade policies. The latter acquires much more importance if
looked from the long-term perspective. Application of the practice of the developed countries in
this sphere may be helpful. However, it should be taken into account that there are certain
loopholes in the WTO law and it undoubtedly falls behind the regional agreements in regulation of
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a number of matters. And, therefore, there is also possibility for learning from the practice
established under the regional agtreements. EU anti-monopoly regulations and practice of their
application may be a good example of this.
Given that trade regime impacts the entire economy of a country, formulation of such
regime shall occur in conditions ensuring that all the interests are given due consideration. This
may be possible only ifan institutional system capable of takng into account country-wide
economic interests is in place66.
It should also be taken into account that benefits and costs resulted from a particular trade
regime is not distributed proportionatly, i.e.whereas only a small group of population would benefit
from a particular trade regime, the related costs, on the contrary, are generally spread across the
entire economy67. The benefiting groups are interested in preservation of disbalances in a trade
regime68. Such group interests generally prevail over other interests 69. This said, it becomes
apparent that institutions formulating trade policies shall be shaped so that to be able to prevent
prevailing of the group interests over the economy-wide interests.There is no rule or guidline which
could have been applied in a one-size-fits-all basis. Therefore, this problem requires to be tackled
with due consideration given to peculiarities of each individual economy. However, it is possible to
distinguish a number of core principles. From the perspectives of these principles two fundamental
conceptions acquire utmost importance: (i) customs duties imposed on trade flows shall not be seen
as one of the main sources of the state budget revenues and (ii) it shall be recognised that trade
policies are not effective means of redistribution of wealth. On this basis, a genuine cost of each
trade measure for economy should be approximated ex ante andevaluated ex post based on these
conceptionsand this with hidden cost burden and its bearersbeen identified70. A measure should
then be evaluated as to itscost effectivenessandfairnessinterms of the redistribution of wealth71.
Practice of the develped nations, where these functions were carried out by central
executive agencies competent to evaluate economy-wide effects of trade policy measures, shows
that probably the most efficient solution would be execution of these functions by a state authority
responsible for the enforcement of anti-monopoly and competition policies.Also, it is very
important in order to attain positive results that all the interested parties are granted possibility to
express their opinions in the process of formulation of the trade policy measures irrespective
whether they will gain or loseas a result of the application of a particular measure and that opinions
so expressed be given consideration and a final decision is made by an authority having economywide overseeingcompetencies72.
Other issue is connected with the creation of possibilities for a domestic industry
competeing with imports to use non-tariff measures when the domestic market is liberalised. This
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would require development of legal mechanisms in the domestic legal system enabling domestic
economic agents to utilisecontingency mesures provided for under the WTO law, establishmentof
the relevant bodies or authorisation of the existing ones to perform relevant functions that fall or
may be included within the ambit of their responsibilities73. Criteria well defined in the domestic
legislation like “national welfare” or “interests”, as well as, procedures for fair, impartial and
objective consideration of cases and possibility of judicial review shall be applicable in the
activities of such bodies.Enforcement of the WTO law by domestic courts would result in increase
of the effectiveness of the WTO obligations.
5.
Formulation of trade policies – General normative principles.
“Centralization” of Trade Policies. The principal element of the formulation of trade
policies is the establishment of a decision making procedure or rules allowing for accounting of the
effects across the entire economy. This requires at least ensuring that parties depending on imports
and exports participate in the decision-making andgovernment gives due consideration to and apply
their respective opinions if and where appropriate. Possibility of intervention of bodies authorised
to apply and enforce trade policy measures with the decision-making on the formulation of trade
policies shall be excluded, because, a policy formulation is a political process falling within the
responsibilities of the government.Therefore, competences related to the executive function shall be
limited to the enforcement related functions. The enforcement process itself being rather a technical
issue shall be based on the rules and criteria precisely established in the course of the political
process. For example, application of a temporary measure in an emergency situation upon a request
by a domestic industry shall depend on existence of the predetermined conditions. In case an
enforcement authority would establish that such conditions are in place, the request would then be
sent to a body formulating trade policy, which would decide, taking into account all the above
shown aspects, whether or not introduction of a safeguard would be in the national interests74.
Transparency, Accountability and Stability. Rules governing proceduresof formulation of
trade policies and trade regime should be enacted by law. Role of the legislative power shall be
limited to the establishment of the “game rules” so that the laws shall establish general provisions
and procedures on the application of trade measures, including, but not limited to safeguards and
other contingency measures and duties on specific products and generally on customs procedures,
e.g. fees, inspection requirements, valuation etc. Such rules assure more stability, and therefore,
less ambiguity for traders. Of course, laws may be amended, however, the amending of laws in a
democratic and market oriented community may occur by way of a process requiring certain time
and would be a result of discussions, which would allow parties that may potentially be affected by
such changes to express their respective opinions in conditions of transparency and to try to impact
the outcome of the discussions. On the contrary, in case where the rules are established not by the
legislative but by the executive power, there would indeed be less transparency, more ambiguity
and better conditions for the prevailing of the group interests.
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Two types of activities have remarkably been useful in this respect in the practice of the
developed countries: (1) activity directed to prevention of application of trade measures which are
anticipated to disrupt competitive conditions in a market (ex-anteactivity) and (2) activity directed
to removal of trade measures that produced disruption of competitive conditions in the domestic
market (ex-post activity). Activities of an independent institution responsible for the ex-ante
evaluation of possible effects of the trade policies and ex-post evaluation of the outcome of their
application has proved to be very helpful for the purposes of formulation of the trade policies. Such
an institution, as a rule, performs transparency functions, i.e. advises the government on impact(s)
of specific trade rules and measures on competition (market structure/concentration etc.) and
national welfare, prepares and publishes detailed periodical reviews on such effects and impacts,
including, also, status and standing of the trade and investment regimes, as well as, degree of
utilization of different loopholes in the WTO law. Competences of such institutions are generally
established by law and they act independently. Financing of such institutions is also determined
under the law and is generally at sufficient levels allowing them to involve a qualified personnel in
their activities. Such an institution would carry out advisory functions only with the purpose of
covering and detecting the issues and would not become an executive body. Generally, activities of
such institutions cover not only the trade regimes, but generally all the regulations limiting
domestic market access. They are generally authorised to conduct research on their own initiative
irrespective whether there is a request from an executive body or the legislative75.
Although provisions contained in the WTO law in respect of the establishment of
institutions capable of ensuring transparency of decision making by governments on applicable
trade regimes are of recommendatory nature76, some member-states have created such institutions.
Establishment of such an institution may also be helpful from the perspective of the fulfilment of an
obligation of filing reports under the TPRM.
Safeguards. Determination of rules for use of safeguards requires special care because of
the WTO requirements been applicable. Safeguards are applicable within a specific time-frame and
shall be gradually withdrawn during such specified time. Besides, compensatory concessions may
be required to be provided to the affected member-states. In case where quantitative restrictions are
applied, a global quota shall not be used and an applicable quota shall be distributed based on
historical market share.It has also been suggested to provide the exporters with a possibility of
trading in such quotas, provided that intervention by the importing country is excluded77. The quota
established in the outset shall be extended on a yearly basis in order to reduce the protectionist
effect and to equal to non within the established period of time. Notwithstanding the requirement
that the duration of a measure shall not exceed four years, reissuance is possible for another fouryear period under certain conditions under the WTO rules.
Applicable criteria may be multiple, but should be reflected in regulations. Such criteria,
generally, include damage, increase of imports and impact on economy of which
existence/occurrence is required to be measured in terms of changes in profitability and
unemployment levels, market share, utilization of the production capacities and turnover volumes.
Said criteria shall be fixed in legislation taking into account the WTO law requirements.
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Minimization of a possibility of varied interpretations could ensure that safeguards application
processes are transparentandreliable and there areminimumpossibilitiesto bring external influences
on executive bodies applying such measures. The procedure shall allow for a quick application of
necessary measures in order to provide ability to prevent any damages where there is a real threat.
Division of functions related to the establishment of facts and deciding on an applicable measure
based on such facts renders the process of establishment of facts a technical issue and application of
a safeguard, being a political issue, shall be decided upon by a body formulating trade policies in a
country-wide scale. This would allow such political body to decide on the application of a measure
based on evaluation of all the possible alternatives bearing in mind likely results of the application
of measures on the country’s economy in the whole.
Principal features of regulations against unacceptable business practices (dumping and
subsidies).Vast majority of the WTO member-states has anti-dumping legislation. Also, many
countries bound their tariffs on levels higher than actually applied ones. This allows them,
following requests from the domestic industries, either to increase the actually applied duty levels
applied on specific products or launch a process for the determination of restrictions in connection
with an emergency or an anti-dumping procedure. Such choice generally depends on which
measure is considered to be more beneficial. Anti-dumping regulations require to be designed with
each country’s specific development needs taken into account. For example, such regulations may
provide for the establishment of deterioration (actual or threatened) of competition conditions
caused by an alleged dumping in addition to the necessity of establishment of an injury or threat of
injury to a domestic industry producing similar/like products. In such cases it becomes necessary to
evaluate the economy-wide effects of an applicable anti-dumping duty based on comparative cost
and benefit analysis. Application of anti-dumping duties in such cases may be regarded to be useful
from the public interest and economy-wide perspectives if only benefits to be produced by the
application of duties are assessed to outweigh the costs for the economy from the restriction of
competition78.
Three factors require to be ensured in this regard: (i) involvement of anti-monopoly
(competition) body in the investigation, (ii) inclusion of clear-cut public interest provisions into the
anti-dumping regulations, and (iii) mathematical determination of expected effects of the
application of the anti-dumping duties based on market prices.
The first factor requires active participation of the anti-monopoly (competition) body in the
anti-dumping investigation. The WTO practice shows that application of the anti-dumping
measures has a considerable competition restricting potential. A majority of authors are of the
opinion that measures that may produce significant negative impacts like a dominant market
position or enlargement of a market share shall not be applicable. European countries, for the
purposes of avoidance of such negative effects, opted to allocation of a certain role in anti-dumping
investigation to the anti-monopolyagencies79. Such mechanisms allow competition considerations
is taken into account when an applicable anti-dumping measure is discussed, e.g., in the Check
Republic decision on application of an anti-dumping duty is made not by the investigation
authority, but by the Cabinet of Ministers which allows to account for the economy-wide interests.
The criteria applicable in such cases should allow for the determination of an impact of the
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dumping not only on the competing parties, but also on the competition conditions in the whole.
One of the important issues here is to ensure that an impartial and objective decision is taken, given
that the WTO law does not exclude at all a possibility of utilisation of procedures that may lead to
tendentious decisions.
Anti-dumping legislation of the majority of the WTO member-states contains provisions on
protection of public interests in the course of application of a duty. This allows for the
consideration be given to both the interests of producers and general economic interests when the
measure is applied. Application of the mesure in such cases becomes possible if only its application
is not harmful for the economy in the whole, i.e. when it is determined that benefits received by the
producers will outweigh the costs of the measure produced for the general public. This, in turn,
requires granting of locus standito the consumers’ representatives in the anti-dumping process80.
Precise and exact determination of deminimisdamage requirements facilitates more
straightforward application of an anti-dumping measure taking into account interests of the public.
GATTprovides for an option for the states willing to reduce adverse impacts of the contingency
measures on competition, to provide in their respective legislations for higher levels of deminimis
damage levels. A criterion applicable in such case may refer to a definition of a significant market
share of the exporter in the import market and criteria used in the domestic anti-monopoly
legislation for the determination of the significant market share (size of the market share in
percentage) may be used. The WTO law also allows states to apply a measure below the duty
margin determinedas a result of an anti-dumping investigation taking into accout public interests81.
Use of duties as the only contingency measure is another form of protection applied in
practice of the WTO member-states. This ensures that protection is transparent and maintains
competitive conditions in markets by way of prevention of market sharing in light of widely used
possibility of conclusion of investigations conducted for the purposes of application of
contingenciesby settlement agreements providing for market sharing between domestic and foreign
producers. Besides, use of duties induce foreign producers to question applied protection measures,
whereas price arrangements or other similar obligations bind prices in high levels and therefore
reduce competition which results in cost increase for consumers/public.
Market access and non-discrimination.Domestic trade laws and regulations shall be
designed so that to facilitate not only trade liberalisation, but also maintain competitive conditions
in the markets. Exporters should be in a position to foresee possible actions by their competitors in
the import markets and be prepared for the application of competition related measures, including,
specifically, anti-dumping and countervailing measures. This, in turn, renders it expedient for the
country of exporter to have a trade regime capable of preventing unfair commercial practices 82.
Anti-monopoly body may play a significant role in establishment of fair market conditions
and trade regime. Such a body may act as a whistle-blowerinrespect of the cost burden created for
the consumers and economy by the competition-unfriendly policies and trade measures and
80
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facilitate correction initiatives. It may also review trade measures from the anti-monopoly
regulations perspective, i.e. evaluate trade measures from the perspective of market structure and
anti-monopoly policy, which may prevent development of market domination trends. It is possible
to attain considerable progress in this direction by way of laying down specific criteria for the
application of regulations. For example, it is possible to link anti-monopoly regimes in certain
markets with trade measures within the legislative framework by way introduction of precise
definition of such markets. This may facilitate invalidation/removal of trade measures incompatible
with or not encouragedbythe WTO law (like voluntary export restrictions or import increase
agreements) orsubjecting them to the anti-monopoly legislation.De minimisprovisions may be tied
up with trade measures and anti-monopoly policy pursued in a specific sector, as more liberal
market access situation would lead to higher levels of de minimis damages83.
Anti-monopoly agency may protect markets from adverse effects of foreign trade regime by
way of both ex-ante and ex-post activities. The first is broadly applied in the practice of the
developed countries such as the EU and Canada. By way of providing comments on applied
measures or opposing to the application of the suggested ones the anti-monopoly agencies of the
European countries achieve abroad discussion of the country-wide economic effects of sectoral
measures and, as a result,theoptimisationthereof from the perspectives of sectoral interests and
interests of the general economic development. However, the main strength of anti-monopoly
agencies to influence the application of trade measures arises out of their ex-post competence.
Evaluation of the effects of application of trade measures from the perspectives of anti-monopoly
legislation and subordination of the former to the latter in the process of enforcement of antimonopoly legislation facilitates effective consideration of ex-ante opinions on trade measures
capable of disrupting competitive environment in the markets84.
Liberalisation of services market acquire significant importance from this perspective.
Services sector is important for its role in economic development and production processes.
Experience of the western economies indicates that anti-monopoly agencies must have possibility
to actively and quickly intervene with the trade measures applied with the aim of preserving
competitive conditions in the markets in order to be able to prevent transformation of the trade
measures into the protectionist measures85. Services markets are distinct in that they are generally
characterized by competition deficiency and inequality in provision of information.Reputation
acquires vital importance in publicising of a service quality and inadequate competition conditions
in the services markets becomes understandable where difficulty of gaining reputation is taken into
consideration. Broad product portfolio adds to the competitive strength of companies which already
has a market share86. Anti-monopoly agencies have, therefore, to ensure that compliance with the
quality standards and consumer safety considerations do not become factors unreasonably
limitingcompetition87. This is the one of the underlying conditions for the creation of an effective
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economy, given that no economy may function effectively unless possibility for local producers to
get access to quality services for the minimum possible prices is ensured. That is why formation of
competitive services markets becomes an important factor in economic development. At the same
time authorities should also ensure that local suppliers are placed in conditions enabling them to
have a competitive edge88. For these purposes restrictions may be imposed on foreign suppliers
preventing them to dominate domestic markets. From the perspective of the WTO law, main issue
here is non-attributability of such measures to the obligations in the commitments schedules which
in turn requires thorough preparatory work to be carried out.
National treatment. Application of the national treatment principle is very important for
creating equal competition conditions for the local and foreign producers. National treatment is
mandatory under the GATT, whereas sphere of application thereof under the GATS is to be agreed
between the states in the schedules. Fewer services covered by the schedules allows more flexible
trade policies to be pursued, however, it is difficult to achieve this, as newcomers have to make
considerable concessions during the accession negotiations with the existing WTO members.
Accession practice indicate that newcomers may even be required to join agreements accession to
which is not mandatory, like, for example, the Agreement on Government Procurement.
Terminationof membership in this Agreement following the WTO accession may be seen as an
alternative, but this may be tied up with certain adverse effects. Application of a system of price
preferences in the government procurement has potential of pushing prices down at maximum
levels.
Harmonization and Mutual Recognition of Regulatory Regimes.Harmonization of the
domestic regulatory regimes with the regimes applied in big trade partners is very important for the
attainment of market access in these countries. Environmental, labour and product/process
standards has recently come to the first line of hot discussions within the WTO framework89, given
that compliance with the standards provides market access capabilities, whereas products not
complying with the standards are unconditionally barred from the access to markets. That is why
the WTO members strive to enter into agreements on harmonisation of standards with their
important trade partners. It goes without saying that small economies have to adapt to huge
importing economies like the US or EU. Currently, China is more and more considered as an
economy of which standards it is important to comply with.The WTO members have undoubtedly
go beyond the WTO requirements and recommendations and work towards adoption of
internationally recognised product specifications, safety measures, health normatives and other
standards. It is a huge problem for the countries like former USSR countries in particular, given
that normatives and standards in such countries have been in significant deviation from ISO
normatives and standards. In addition, even when standards not deviating from the ISO standards
are applied, it is of significant importance to have agreements on mutual recognition of testing and
certification institutions in place in order to be able to benefit from the WTO membership90.
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Conclusions
The WTO, in a capacity of legal and institutional framework, may in no ways be viewed as
a tool for the welfare increase and, therefore, care to be taken in determination of trade policies and
tools among mutiple possible ones to be used for the purposes of integration of a country to the
world economy. It is clear that the WTO membership does not tackle specific economic
development problems of member-states given that the WTO focus is not on the economic grouth
or development or poverty alleviation, but on the multilateral trade system. Notwithstanding the
fact that the latter in principle is compatible with and does not contradict the former, compliance
with the WTO rules is neither sufficient, nor necessary and nor a condition for increase of welfare,
economic and social development. Attainment of these goals may be possible not by way of the
WTO mmbership, but by way of creation of efficient governance structure taking into account the
WTO membership requirements and adoption of weighed decisions relating to the utilisation of
possibilities provided by the WTO regulations.
Application and use of improper policies and measures may lead to the decrease of
competetiveness of domestic products and result in inefficient utilisation and distribution of
economic resources of a country, which in turn may end up in economic resession. The WTO
member-states’ practice indicates that it is important to ensure harmonised intercourse of all the
elements of the trade regime in order to be able to maintain competetive conditions in the domestic
markets and enable local industries to compete internationally. Also, account should be taken of
that measures applicable within the WTO framework as they provide for opening local markets to
exports, which may appear to be disadvantageous for domestic producers and add to social
tensions.
Achievement of development goals necessitates structural changes in public governance.
Structural changes require putting relevant regulations in place, implementation of reforms and
liberalisation in proper sequence, increase of competetivness of local service suppliers, elemination
of monopolism and support for small and medium businesses. The latter would in particular
require, among others, that (a) mechnisms are in place which would ensure that needs of small and
medium businesses in credit resources and advanced technologies are met, (b) measures protecting
them from economic pressures from foreign market actors are applied, (c) administrtive pressures
on them lifted and (d) development oriented fiscal policies are pursued91. In addition, a mechanism
of continuous and timely adaptation of regulations to constantly changing environment should be
set up with the purpose of adjustment of regulatory tools to volatile market situation in order to
ensure that legal regime is up-to-date in light of dynamic development of markets and technology.
WTO membership may not be limited simply to the market opening and should encompass
establishment and maintaning of precise equilibrium and proportionality between stringency and
liberalisation of legal regime allowing its adjustment to the changing conditions. Hastiness in
liberlisation, delays in providing adequate responces to problems arosen by liberalisation,
shortcomings in providing financial and technological resources to local market actors are factors
that may negate positive outcomes of liberalisation.
Opening of markets in connection with the WTO membership shall be accompanied by
regulation reflecting development needs of a particlular country and matching its social and
economic capacities. Liberalisation to be conducted in accordance with the principles as set out
under the WTO law shall be accompanied by reforms implemented in logical order in order to
91
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avoid deterioration of economic situation which a series of unconnected measures may entail. This
obviates that the WTO membership shall not constitute a goal in itself and shall be linked up with
the development policies.
WTO member-states’ practices indicate that establishment and application of fair and
transparent regulations, formation of competitive market conditions and provision of opportunities
of choice to consumers has been crucial for the attainment of the development goals 92. Best policy
capable of ensuring economic growth and sustainable development proved to include (i)
elemination of any administrative intervention in the markets and (ii) minimal intervention in
resource distribution. State intervention was useful only where there was a need of correction of
specific circumstances and restoration of the optimal competition conditions. It is also noteworthy
that formation of competitive conditions facilitating fair market practices resulted from the
application of market regulation with the purpose of maintaining competitive conditions in the
markets was more beneficial as compared to the application of market access restrictions by way of
the direct state intervention in the markets93.
Identification or formation of a state agency responsible for the monitoring of the economic
effects of trade policy measures applied or proposed for application in accordance with the WTO
requirements and preparation of forecasts may be regarded to be among the essential conditions of
the WTO membership. Such an agency shall, apart of monitoring the economic effects of the
measures, be entitled to evaluate impact of such measures on the economy in general, including,
but not limited to, the export oriented production and service sectors, as well as, the consumers and
to require submission of relevant information by public and private institutions.
In conclusion, it should also be noted that the WTO membership neither becomes a remedy
for all the economic growth and development related problems as regards to trade policies and
institutions nor it may be regarded as a fit-for-all tool. Trade policies tailored for the economic
development needs of a particular country, as well as, determination in application of measures
aimed at the implementation of these policies remain to be principal factors contributing to the
efficiency of economic activities notwithstanding the membership in the WTO. Utilisation of
opportunities created by the WTO membership for the member-states’ goods and services providers
to become specialised in the worldwide scale as a result of integration into the world economy and
to benefit from such specialisation becomes possible only where restrictions imposed by domestic
legal regulations are dismantled. However, mere adjustment of local requlations to the WTO law is
not sufficient for the tackling of the development problems and requires much more to be done.
The WTO membershsip as such requires compatibility of trade policies pursued with the standards
established by the international law and necessitates pursuance of this pattern. Such compatibility,
although, is capable of ensuring reliability of and support for economic reforms by way of paving
good foundation therefor, is not in itself a substitute for the reforms. Benefits that the WTO
membership may potentially bring, would, therefore, depend on measures applied by the
government independently, although in compliance with, the WTO law.
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